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court holds, but they hold at the same time that the assured ia 
each case is entitled to recover the surrender, or what they call 
the equitable value of the policy. This is incomprehensible to 
me. I think it has never before been decided that the surrender 
value of a policy can be recovered by an assured unless there has 
been an agreement between the parties for a surrender, and cer- 
tainly it has not before been decided that a supervening state of 
war makes a contract between private parties, or raises an implica- 
tion of one. 

Clifford, J., dissenting. — Where the parties to an executory 
money contract live in different countries and the governments of 
those countries become involved in public war with each other, the 
contract between such parties is suspended during the existence 
of the war and revives when peace ensues ; and that rule, in my 
judgment, is as applicable to the contract of life insurance as to any 
other executory contract. Consequently I am obliged to disaent 
from the. opinion and judgment of the court in these cases. 

Hunt, J., concurred in this dissent. 



Supreme Court of Missouri. 
IRON MOUNTAIN BANK v. DAVID II. ARMSTRONG. 

Courts do not possess the power to change by instructions the issues which the 
pleadings present. 

An instruction that the jury may disregard the testimony of a witness who has 
sworn falsely, concerning any material fact in issue, should not he given. They 
cannot reject bis evidence unless they believe that he has knowingly testified to an 
lintrnth. 

It is not competent, in order to show that a party to a note in suit has antho- 
rized the insertion of a clause respecting interest, to show that he was a party to 
other notes containing similar clauses. 

A witness cannot bo questioned in regard to impertinent matter in order to con- 
tradict him. 

In. suit against the endorser on a promissory note, the defence being an unan- 
thorized alteration, it appeared that in the bottom line, at the end of the note, was 
the printed form "for value received " without a printed blank following it, in 

which to insert rate of interest (as, e. g., " with interest from at the rate of 

per cent, per annnm ") ; but that in the blank space, commencing on the line 
with and directly following the words " value received," and running obliquely 
upward to avoid the signature, were written, after the paper left defendant's hands, 
the words " with mterest at the rate of ten per cent, per annum after maturity." 
Nothing in the color of the ink used in the inserted clause would readily excite 



734 IRON MOUNTAIN BANK v. ARMSTRONG. 

suspicion. It was held that, although the note did not present a glaring case of 
alteration, yet enough appeared to authorize the court under appropriate instruc- 
tions to leave to the jury the question whether the note was altered in such a man- 
ner as to put the plaintiff on inquiry at the time of his purchase. 

In a case where a note, framed on a printed blank, was complete at the time it 
left the hands of the party sought to be charged, but was so printed as to give an 
apparent authority to fill a blank space occupying the same position relative to the 
body of the note that an interest clause usually does, and the space left furnished 
ample room for inserting such clause, and the space was not filled in a way to 
attract observation, the court strongly inclined to the opinion that the defendant 
would be bound to an innocent holder. 

Appeal from St. Louis Circuit Court. 

This was a suit on a promissory note, against Armstrong as 
endorser. This note was in the usual form on a printed blank, 
and contained at the end the words "with interest at 10 per cent, 
after maturity." These words were written in the blank space 
after the printed words "value received," and were somewhat 
slanted upwards towards the right hand of the paper, apparently 
to avoid interference with the signature of the maker of the note. 
The defendant's answer alleged that these words were subsequently 
to his endorsement, and when the instrument was completed, in- 
serted without his knowledge, consent or authority. The answer 
also contained the statutory general denial, as to dishonor, notice, 
&c. 

There was a verdict for the plaintiif and judgment, which, how- 
ever, was reversed at the general term. From this reversal the 
plaintiif appealed. 

Slayhaolc ^ Haeussler, for appellant, cited Putnam v. Sullivan, 
4 Mass. 45 ; Zimmerman v. Eote, 75 Penna. St. 188 ; Nehecher 
V. Cochrane, Ai Ind. 436; Hitter v. Sinff master, IB Penna. St. 
400 ; 7 Mo. 231 ; Bedlich v. Doll, 54 N. Y. 234 ; Eainbolt v. 
Uddy, 34 Iowa 440 ; Garrad v. Hadden, 67 Penna. St. 82 ; 43 
Vt. 375 ; 53 Mo. 516 ; 54 Id. 77 ; Whittemore v. Obear, 58 Id. 
286, 287 ; Gardiner v. Harback, 21 111. 130-31 ; Workman v. 
Campbell, 57 Mo. 53-55 ; Speake v. United States, 9 Cranch. 
29 ; Smith v. Crooker, 6 Mass. 540 ; Bolt v. BunstervilL, 4 T. 
R. 813; Barringtonv. Bank of Washington, 14 S. & R. 405; 
Stahl V. Berger et al, 10 Id. 170-73 ; Shirts v. Overjohn, 60 
Mo. 805 ; Woolfolk v. Bank of America, 10 Bush ; Phelan v. 
Moss, 67 Penna. St. 59 ; Stedman et al v. Boone, 49 Ind. ; Bank 
of Salina v. Bahcock, 21 Wend. 499 ; Sandusky v. Scoville, 24 
Id. 115. 
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Dryden ^ Dryden, for respondents. 

The opinion of the court was delivered by 

Sherwood, J. — In conformity with our previous ruling in the 
case of Armstrong Y. Capital Bank, at this term, inasmuch as there 
was no issue made bythe pleadings as to subsequent ratification by 
Armstrong of the alleged alteration, the third instruction given at 
plaintiff's instance must be held erroneous. It manifestly diverted 
the attention of the jury from that which was, to that which was not, 
in issue, thus defeating the very object which the law has in con- 
templation when requiring pleadings to be filed ; and a court does 
not possess the power to change by instructions the issues which 
the pleadings present : Moffat v. Conklin, 35 Mo. 453 ; Camp v. 
Heelan, 43 Id. 591. 

Our statute (Wagn. Stat. 1040, § 11) defines a trial as " the 
judicial examination of the issue between the parties." Now, it 
is obvious, that a trial must fail in accomplishing its statutory 
purpose, when diverted to the examination of matters dehors the 
record and foreign to the issues. 

The second instruction on behalf of the plaintiff was to the 
effect that if the interest clause was inserted, either before or after 
Armstrong's endorsement, and with his consent, this would war- 
rant a finding in favor of the plaintiff. The serious objection to 
this instruction is, that while it may be correct as far as it goes, it 
is altogether too narrow in its scope. The other allegations of 
the petition, put in issue by the answer, as to whether the bank 
was the holder of the note, as to the presentation of the note for 
payment, as to its dishonor, as to notice to defendants, &c., are 
entirely ignored and lost sight of. And yet all these were con- 
troverted facts ; all necessary to be proven in order to a recovery. 
And this lack in the instruction was not supplied by any others. 
The instruction therefore was clearly violative of the principle so 
often asserted by this court, that an instruction is erroneous which 
singles out certain facts and directs a verdict if they are found, 
regardless of other facts at issue : Hines v. McKinney, 3 Mo. 382; 
Sigerson v. Pomroy, 13 Id. 620; Clark v. Hammerle, 27 Id. 55; 
Mead v. Brotherton, 30 Id. 201. Instructions are equally faulty 
whether enlarging or restricting the issues. 

The first instruction asked and given for the plaintiff, that " if 
the jury believe from the evidence that any witness has sworn 
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falsely in regard to any material fact in issue, they are at liberty 
to disregard his entire evidence," should have been given, if given 
at all, in a different shape from that in which it was asked. It is 
not true as a legal proposition, that because a witness has honestly 
testified to that which is in point of fact untrue, therefore the jury 
may reject the whole of his testimony. It is only where a wit- 
ness has knowingly testified to an untruth, that an instruction of 
this character should be given : Paulette v. Brown, 40 Mo. 52, 
and cases cited. The instruction, however, in the case before us 
even if properly worded, would appear to have had little, if any- 
thing, whereon to base it. It is certain that such an instruction 
should not be given in the ordinary routine of jury trials; and 
merely because there happens to be a conflict of testimony, such 
conflict by no means implies dishonesty of motive. The best citi- 
zens of the country, when called to the witness stand, frequently 
differ in their versions of the same facts ; but yet this alone should 
furnish no basis for impugning their purity of purpose, or denounc- 
ing them as wholly unworthy of belief. 

The fourth instruction asked by defendant should have been 
given. The simple fact that the defendant was the endorser of 
four other promissory notes, containing interest clauses, did not 
tend in the slightest degree to show that he had authorized the 
insertion of a clause respecting interest in the note in suit. These 
notes should not have been admitted, or if improvidently admitted 
should have been excluded, as asked by the instruction referred to ; 
for it is a rudimentary principle " that the evidence must corre- 
spond with the allegations and be confined to the point in issue : " 
1 Greenl. Ev., §§ 50, 51, 52, 448. Were the rule otherwise, 
litigation would be interminable, by reason of the introduction of 
collateral issues. This evidence was received very doubtingly by 
the trial court ; but we think it should have been, for the reasons 
given, altogether rejected ; and it certainly could not be received 
for the purpose of discrediting Armstrong, who had been interro- 
gated on the subject. A witness cannot be questioned as to an 
impertinent matter in order to contradict him : Harper v. I. ^ St. 
L. Railroad Company, 47 Mo. 567 ; 1 Greenl. Ev., § 449. 

In reference to the note in suit, the evidence tended to show 
that at the time of its transfer to plaintiff, it was in the same con- 
dition as now, and there was nothing impeaching the bona fides of 
such transfer. It was shown, however, on the part of the defend- 
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ant, that after his endorsement was inade and the note redelivered 
to Murdock, the maker, the interest clause was inserted in the 
absence and without the authority of Armstrong, by the book-keeper 
of Murdock, at the instance of the latter. The clause respecting 
interest is in the same handwriting as the body of the note, all 
having been written by the book-keeper, who testified that after 
the note had been signed by Murdock & Dickson and endorsed 
by Armstrong, witness wrote the words mentioned in an oblique 
direction in order to avoid writing over the " D" in the name of 
Dickson. The original note is before us, and although there was 
some variance of opinion as to whether the words in question 
were written with different ink, we have been able to discover, in 
regard to any difference in the color of the ink employed, nothing 
which would readily excite observation. This note does not present 
a glaring case of alteration like that in the case of The Capital 
Bank, above referred to, for there the alteration was in ink of a 
different color ; was in short, an interlineation patent to even cas- 
ual observation. If the note, although complete at the time it left 
Armstrong's hands, had been so loosely filled, in respect of the 
principal sum mentioned therein, as to easily admit of enlarging 
the liability already imposed by the instrument, and in a manner 
calculated to baffle prudence in its ordinary manifestations, no 
hesitancy would be felt in asserting, in accordance with our more 
recent adjudications, the undoubted liability of the endorser to an 
innocent purchaser. 

And the same line of remark we regard as applicable in the 
present instance. If the instrument was really complete, but was 
so carelessly printed as to give an apparent authority to fill a blank 
space, occupying the same relative position to the body of the note 
that an interest clause usually does, we strongly incline to the 
opinion that if this space furnished ample room, and was not filled 
in a way to attract observation, the endorser would be bound to an 
innocent holder. And in either of the cases instanced, the matter 
is for the jury under appropriate instructions. The blank now 
under consideration is unquestionably not an ordinary interest 

blank, which is usually printed thus, "with interest from at 

per cent, per annum." If there was such a blank here, it 

would carry on its face, so far as concerns an innocent purchaser, 
conclusive authority for filling the spaces thus left, regardless of 
Vol. XXIV.— 93 
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the fact whether such spaces were filled with the adroitness inci- 
dent to practised penmanship or otherwise, and hence no difficulty 
would be experienced in the proper disposition to be made of the 
point. If the space left had, in lieu of the words it now contains, 
been filled with these, " and one hundred dollars additional after 
maturity," no one would doubt that the purchase of such an instru- 
ment could not be sanctioned without at once breaking down all 
existing barriers between negligence on the one hand and circum- 
spection on the other. But there would seem to exist a certain 
degree of appositeness in the insertion of words in the usual place 
allotted to them, of the same import as those constituting the 
alleged alteration, when no degree of appositeness could be affirmed 
of words of the tenor and effect used above, by way of illustrating 
an extreme case. And the reason for distinguishing the real from 
the hypothetical case must be obvious. In the latter, the insertion 
in an unusual place of unaccustomed words should give the alarm 
to prudence, and put caution on the alert. But in the former case 
it would scarcely seem probable that apprehension should be 
awakened by inserting words which accompany as a usual incident 
those which compose the body of the note, if such words are appa- 
rently inserted contemporaneously with the residue of the written 
words of the note, and not in a manner provocative of inquiry. 

These considerations induce the belief before expressed, that the 
matter of the alteration of the note, and as to whether, if altered, 
it was done in such manner as to challenge investigation, when 
purchased by the bank, can be appropriately committed to the triers 
of the facts, with proper instructions. The same may be said re- 
specting the question of ratification, in relation to which we refer 
to our recent decisions of Evans v. Foreman (decided at our last 
term at St. Joseph) and German Bank v. Dunn, decided at the 
present term, and also to the following authorities, enunciating the 
same doctrine : 2 Greenl. Ev., § 66 ; Story Agency, 8 ed., §§ 239, 
445, and notes ; Paley Agency (by Dunlap) 171, and cases cited ;. 
1 Parsons Cont. 101. 

For these reasons the judgment of general term, reversing that 
of special term, is affirmed. 



